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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

THE UNITED STATES OF AMERICA,

Plaintiff, CV 9
BZ

0437
v. Civil Action No.

THE CALIFORNIA DEPARTMENT OF COMPLAINT
18 TRANSPORTATION

19

20

21 The United States of America, by the authority of the Attorney General of '

22 the United States, acting at the request of the United States Department of the

23 Army (the "Army") and the Presidio Trust through the undersigned attorneys, files

24 this Complaint and alleges as follows:

Defendant:

25 NATURE OF THE ACTION

26 1. This is a civil action brought against the California Department of

27 Transportation ("Defendant" or "Caltrans") to obtain injunctive relief and damages

28 for breach of a 1938 permitting agreement (the" 193 8 Agreement," attached as
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I

1 Exhibit A to this Complaint) under which Defendant was permitted to build a road

2 ("Park Presidio Boulevard," also known as Highway 1) across a portion of the

3 Presidio of San Francisco abutting Mountain Lake upon various conditions, as

4 outlined in detail below.

5 2. The construction, operation and maintenance of Park Presidio

6 Boulevard has damaged and continues to damage Mountain Lake. Defendant has

7 failed to comply with a request from the authorized representative of the Secretary

8 of Defense that it remedy or pay for remediation of the damage caused to

9 Mountain Lake by the construction, operation and maintenance of Park Presidio

10 Boulevard, take measures necessary to avoid further damage to Mountain Lake,

11 and indemnify the Army for claims made against it arising incident to the

12 construction, operation and maintenance of Park Presidio Boulevard. By so doing,

13 Defendant materially breached the 1938 Agreement.

14 3. In addition, the construction, operation and maintenance of an

15 overflow pipe system for Mountain Lake (activity undertaken pursuant to the 1938

16 Agreement) has negatively impacted water quality in Lobos Creek, a source of

17 drinking water for the Presidio. Defendånt's conduct in regard to construction,

18 operation and maintenance of the overflow pipe system constitutes material breach

19 of the 193 8 Agreement.

20 JURISDICTION
21 4. This Court has jurisdiction over the subject matter of this action

22 pursuant to 28 U.S.C. § 1345.

23

24

25

26

27

28

VENUE

5. Venue is proper in this District pursuant to 28 U.S.C. § 1391(b)

because the events and omissions giving rise to this Complaint occurred in this

District, and because Mountain Lake is located in this District.
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1 INTRADISTRICT ASSIGNMENT

2 6. Intradistrict assignment is proper in the San Francisco Division

3 pursuant to Civil L.R. 3-2 because the events and omissions giving rise to this

4 Complaint occurred in the county of San Francisco, and because Mountain Lake is

5 located in the county of San Francisco.6 AUTHORITY
7 7. Authority to bring this action is vested in the United States

8 Department of Justice pursuant to 28 D.S.C. §§ 516 and 519.

9 . DEFENDANT
10 8. Defendant the California Department of Transportation ("Defendant"

11 or "Caltrans") is a public entity created by the State of California within the

12 Business, Transportation and Housing Agency, Cal. Gov't Code § 14001 (2005).

13 9. Defendant is the successor entity to the California Highway

14 Commission for all purposes relevant to this Complaint. See Cal. Gov't Code

15 § 14008 (2005).

16 10. Defendant is solely responsible for any and all liability the California

17 Highway Commission may have under the 1938 Agreement.

18 11. Defendant is solely responsible for any and all liability the State of

19 California may have under the 1938 Agreement.

20 12. As a California public entity, Defendant may sue or be sued. Cal.

21 Gov't Code§ 945 (1995).

22 THE PRESIDIO AND MOUNTAIN LAKE

23 13. The Presidio is part of the Golden Gate National Recreation Area,

24 16 D.S.C. §§ 460bb-460bb-5, and features significant natural, historic, scenic,

25 cultural and recreational resources.

26 14. The Army assumed control of the Presidio in 1846, and maintained it

27 as a functional Army installation until 1994, when jurisdiction over the Presidio

28
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1 was transferred to the United States National Park Service ("National Park

2 Service").

3 15. In 1997 the Presidio Trust Act, 16 U.S.C. § 460bb appendix, created

4 the Presidio Trust, a wholly-owned government corporation. The Presidio Trust

5 assumed jurisdiction over a majorìty ufthe Presidio, and the National Park Service

6 retained jurisdiction over the remainder.

7 16. Included within the Presidio Trust's area of jurisdiction is Mountain

8 Lake. Mountain Lake is located on the southern edge of the Presidio, and is one

9 of the few natural lakès in San Francisco and the only lake within the Presidio. It

10 is a popular visitor destination with a variety of natural, cultural and recreational

11 resources.

12 THE 1938 PERMITTING AGREEMENT
13 17. In 1938 the United States and Defendant and/or its predecessor

14 entities entered into the 1938 Agreement, pursuant to which the State of California

15 was granted a right-of-way for the extension, maintenance and operation of Park

16 Presidio Boulevard across a portion of the Presidio, subject to a variety of terms

17 and conditions.

18 18. The 1938 Agreement was signed by the United States Secretary of

19 War and the Chairman of the California Highway Commission. The United States

20 Department of War is now the United States Department of Defense ("Department

21 of Defense"), and the United States Secretary of War is now the United States

22 Secretary of Defense ("Secretary of Defense").

23 19. The California Highway Commission has been succeeded by

24 Defendant for all purposes relevant to this Complaint.

25 20. Defendant is solely responsible for any and all liability the California

26 Highway Commission may have under the 1938 Agreement.

27 21. The State of California is identified as the permittee in the 1938

28 Agreement.
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1 22. Defendant is solely responsible for any and all liability the State of

2 California may have under the 1938 Agreement.

3 23. The 1938 Agreement is a contract.

4 24. Paragraph 9 of the 1938 Agreement provides that "the road herein

5 authorized (Park Presidio Boulevard) shall be constructed, operated and

6 maintained without expense to the War Department."

7 25. Paragraph 12 of the 1938 Agreement provides that "(i)f, in the

8 opinion of the Secretary of War, or his authorized representative, any construction

9 authorized hereunder shall now or hereafter tend to affect or impair the use of land

10 or other property of the United States for national defense or other public

11 purposes, the permittee shall, without expense to the War Department, make any

12 change or changes in the topography of the land and any alteration, relocation,

13 reconstruction or replacement of any existing post roads, buildings, wells, pipe

14 lines, aerial or underground power or communication lines, or any other post

15 utility, installation, facility or structure of whatever kind, that may to any degree

16 be interfered with incident to the construction, operation and maintenance of said

17 approach road (Park Presidio Boulevard)."

18 26. Paragraph 12 of the 1938 Agreement further provides that "any

19 damage caused to property of the United States incident to the construction,

20 operation or maintenance of said road shall be promptly repaired by the permittee

21 at its expense to the satisfaction of the said authorized representative (of the

22 Secretary of War)."

23 27. Paragraph 15 of the 1938 Agreement provides that "the permittee wil

24 construct such culverts or other draining facilities as, in the opinion of the

25 Secretary of War, or his authorized representative, shall be or become necessary to

26 the proper use of the reservation (the Presidio) by reason of the construction of

27 said road (Park Presidio Boulevard)."

28
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1 28. Paragraph 18 of the 1938 Agreement provides that "the United States

2 shall not be responsible for damages to property or injuries to persons upon said

3 road (Park Presidio Boulevard), or for damages to persons or property which may

4 arise incident to the construction, maintenance or operatio~ of said road, and the

5 permittee shall save the United States harmless from any claims for such

6 damages."

7 29. Paragraph 20 of the 1938 Agreement provides that "in the event of

8 failure, neglect or refusal of the permittee to perform or to complete any of the

9 work on its part to be performed under the provisions and conditions of this

10 permit, the Secretary of War or his authorized representative may cause the same

11 to be done at the expense of the permittee."

12

13

14 30. In 1999 the Army, the Presidio Trust and the National Park Service

15 signed a Memorandum of Agreement Regarding Environmental Remediation at

16 the Presidio of San Francisco (the "MOA"). Pursuant to the MOA, as between the

17 Army, the Presidio Trust and the National Park Service, the Presidio Trust

18 assumed the Army's responsibility as the lead cleanup agency for the entire

19 Presidio but under certain enumerated circumstances, the Army remains

20 responsible for funding and performance of actions required by applicable law to

21 address environmental remediation of contamination at the Presidio.

22 GENERAL ALLEGATIONS

MEMORANDUM OF AGREEMENT BETWEEN THE ARMY THE
PRESIDIO TRUST AND THE NATIONAL PARK SERViëE

23 31. During construction of Park Presidio Boulevard, Defendant and/or its

24 predecessor entities installed storm drains leading from the roadway into

25 Mountain Lake. These storm drains remain in operation as of the time of filing of

26 this Complaint.

27

28
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1 32. Discharges from the Park Presidio Boulevard storm drains have

2 introduced and continue to introduce lead, zinc, copper and other substances into

3 Mountain Lake.

4 33. On April 19,2007, the Army issued a demand letter to Defendant

5 citing Defendant's liability under the 1938 Agreement.

6 34. Defendant has failed to comply with its obligations under the 1938

7 Agreement.

8 FIRST CLAIM FOR RELIEF
(Failure to Repair Damag,e to Mountain Lake Caused Incident To

9 Construction, Operation ana Maintenance of Park Presidio Boulevard)

10 35. Paragraphs 1 through 34 are incorporated herein.

11 36. Pursuant to paragraph 12 of the 1938 Agreement, Defendant shall

12 promptly repair, at its own expense and to the satisfaction of the authorized

13 representative of the Secretary of Defense, any damage caused to property of the

14 United States incident to the construction, operation and maintenance of Park

15 Presidio Boulevard.

16 37. Pursuant to paragraph 20 of the 1938 Agreement, in the event

17 Defendant fails, neglects or refuses to conduct work under the 1938 Agreement

18 (including the repairs required by paragraph 12) the authorized representative of

19 the Secretary of Defense may arrange to have the work done at Defendant's

20 expense.

21 38. Defendant's and/or Defendant's predecessor entities' construction,

22 operation and maintenance of Park Presidio Boulevard has introduced and

23 continues to introduce lead, zinc, copper and other substances into Mountain Lake.

24 39. Defendant's and/or Defendant's predecessor entities' introduction of

25 these substances into Mountain Lake constitutes "damage" to property of the

26 United States within the meaning of the 1938 Agreement.

27 40. Defendant has failed to repair damage caused to Mountain Lake by

28 the construction, operation and maintenance of Park Presidio Boulevard to the
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satisfaction of the authorized representative of the Secretary of Defense, in

2 violation of paragraph 12 of the 1938 Agreement. This failure constitutes material

3 breach of the 1938 Agreement.

4 41. Defendant's failure to repair damage caused to Mountain Lake by the

5 construction, operation and maintenance of Park Presidio Boulevard under the

6 terms of the 1938 Agreement has caused the United States to expend resources,

7 and wil cause the United States to suffer additional future damages.

8 SECOND CLAIM FOR RELIEF
(Failure to Conduct Remedial Action and Construct Drainage Facilties as

9 'Requested by the Authorized Representative of the Secretary of Defense)

10 42. Paragraphs 1 through 41 are incorporated herein.

11 43. Pursuant to paragraph 12 of the 1938 Agreement, if, in the opinion of

12 the authorized representative of the Secretary of Defense, the construction of Park

13 Presidio Boulevard is tending to affect or impair the use of land of the United

14 States for public purposes, Defendant shall, without expense to the Department of

15 Defense, make changes in the topography of the land to remedy that interference.

16 44., Pursuant to paragraph 15 of the 1938 Agreement, Defendant shall

17 construct such culverts and drainage facilities as should become necessary, in the

18 opinion of the authorized representative of the 'Secretary of Defense, to the proper

19 use of the Presidio by reason of the construction of Park Presidio Boulevard.

20 45. Pursuant to paragraph 20 of the 1938 Agreement, in the event

21 Defendant fails, neglects or refuses to conduct work under the 1938 Agreement

22 (including that required under paragraphs 12 and 15 of the 1938 Agreement), the

23 authorized representative of the Secretary of Defense may arrange to have the

24 work done at Defendant's expense.

25 46. The authorized representative of the Secretary of Defense believes

26 that the manner in which Park Presidio Boulevard was constructed is tending to

27 affect or impair the use of Mountain Lake for public purposes. The authorized

28 representative of the Secretary of Defense has accordingly requested that
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1 Defendant make changes to the topography of Mountain Lake and its surroundings

2 necessary to remedy that impairment.

3 47. The authorized representative of the Secretary of Defense believes

4 that construction of new drainage facilities from Park Presidio Boulevard is

5 necessary to avoid further damage to Mountain Lake, and has accordingly

6 requested that Defendant construct or modify drainage facilities from Park

7 Presidio Boulevard so that discharges from the roadway wil no longer reach

8 Mountain Lake.

9 48. Defendant has failed to make requested changes to the topography of

10 Mountain Lake and its surroundings and has failed to modify drainage facilties

11 from Park Presidio Boulevard, in violation of paragraphs 12 and 15 of the 1938

12 Agreement. These violations constitute material breach oftlÌe 1938 Agreement.

13 49. Defendant's failure to make the requested changes and modifications

14, under the terms of the 1938 Agreement has caused the United States to expend

15 resources, and will cause the United States to suffer additional future damages.

16 THIRD CLAIM FOR RELIEF
(Failure 'to Indemnify the Army for Claims Arising From the Construction,

17 Operation and Maintenance of Park Presidio Boulevard)

18 50. Paragraphs 1 through 49 are incorporated herein.

19 51. Pursuant to paragraph 18 of the 1938 Agreement, Defendant shall

20 save the United States harmless from any claims for damages to property arising

21 incident to the construction, maintenance or operation of Park Presidio Boulevard.

22 52. The Presidio Trust has made a claim against the Army under the

23 MOA demanding that the Army conduct and/or pay the cost of conducting all

24 work necessary to remediate the contamination of Mountain Lake sediment caused

25 by Defendant's construction, operation and maintenance of Park Presidio

26 Boulevard.

27 53. The Presidio Trust's claim against the Army is a claim arising from

28 damage to property caused by Defendant's construction, operation and
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1 maintenance of Park Presidio Boulevard.

2 54. The Ary has made a demand upon Defendant that, pursuant to

3 paragraph 18 of the 1938 Agreement, it must indemnify the United States for all

4 past and future costs arising from the Presidio Trust's claim against the Army.

5 55. Defendant has failed to so indemnify the United States, and this

6 failure constitutes material breach of the 1938 Agreement.

7 56. Defendant's failure to indemnify the United States under the terms of

8 the 1938 Agreement has caused the United States to expend resources, and wil

9 cause the United States to suffer additional future damages.

10
FOURTH CLAIM FOR RELIEF

(Failure to Operate and Maintain Park Presidio Boulevard Without Expenseto the Department of Defense) ,
57. Paragraphs 1 through 56 are incorporated herein.

58. Pursuant to paragraph 9 of the 1938 Agreement, Park Presidio

Boulevard is to be operated and maintained without expense to the Department of
15

Defense.

11

12

13

14

16
59. Defendant and/or its predecessor entities have operated and

maintained, and continues to operate and maintain, Park Presidio Boulevard in
18

such a manner as to introduce lead, zinc, copper and other substances into

17

19

20

21

Mountain Lake.

60. Defendant's introduction of these substances into Mountain Lake has

caused, and wil continue to cause, expense to the Department of Defense, in
22

violation of in violation of paragraph 9 of the 1938 Agreement. This violation
23

constitutes material breach of the 1938 Agreement.
24

25

26

27

28

FIFTH CLAIM FOR RELIEF
(Operation and Maintenance of Mountain Lake Overflow Pipeline System in

Violation of the 1938 Agreement)

61. Paragraphs 1 through 60 are incorporated herein.

62. Pursuant to paragraph 12 of the 1938 Agreement, Defendant shall
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